§46110

Secretary of Transportation or civil action to
enforce this part or a requirement or regulation
prescribed, or an order or any term of a certifi-
cate or permit issued, under this part may be
joined as a party or permitted to intervene in
the proceeding or civil action.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat.
1230.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
46109 .......... 49 App.:1489. Aug. 23, 1958, Pub. L. 85-726,

§1009, 72 Stat. 796.

Aug. 23, 1958, Pub. L. 85-726,
T2 Stat. 731, §1601(b)(1)(E)
added Oct. 4 1984, Pub
98-443, §3(e), 98 Stat. 1704

49 App.:1551(b)(1)(E).

The words ‘‘proceeding . . . or civil action’ are sub-
stituted for ‘‘proceeding . . . whether such proceedings
be instituted . . . or be begun originally in any court of
the United States’ for consistency in the revised title
and with other titles of the United States Code and rule
2 of the Federal Rules of Civil Procedure (28 App.
U.S.C.). The words ‘‘prescribed . . . issued’” are added
for consistency in the revised title and with other titles
of the Code. The words ‘‘condition, or limitation” are
omitted as being included in ‘“term’. The words ‘‘may
be joined as a party or permitted to intervene’ are sub-
stituted for ‘‘it shall be lawful to include as parties, or
to permit the intervention of”’ for clarity. The text of
49 App.:1489 (words after semicolon) is omitted as sur-
plus.

§46110. Judicial review

(a) FILING AND VENUE.—Except for an order re-
lated to a foreign air carrier subject to dis-
approval by the President under section 41307 or
41509(f) of this title, a person disclosing a sub-
stantial interest in an order issued by the Sec-
retary of Transportation (or the Under Sec-
retary of Transportation for Security with re-
spect to security duties and powers designated
to be carried out by the Under Secretary or the
Administrator of the Federal Aviation Adminis-
tration with respect to aviation duties and pow-
ers designated to be carried out by the Adminis-
trator) in whole or in part under this part, part
B, or subsection (I) or (s) of section 114 may
apply for review of the order by filing a petition
for review in the United States Court of Appeals
for the District of Columbia Circuit or in the
court of appeals of the United States for the cir-
cuit in which the person resides or has its prin-
cipal place of business. The petition must be
filed not later than 60 days after the order is is-
sued. The court may allow the petition to be
filed after the 60th day only if there are reason-
able grounds for not filing by the 60th day.

(b) JUDICIAL PROCEDURES.—When a petition is
filed under subsection (a) of this section, the
clerk of the court immediately shall send a copy
of the petition to the Secretary, Under Sec-
retary, or Administrator, as appropriate. The
Secretary, Under Secretary, or Administrator
shall file with the court a record of any proceed-
ing in which the order was issued, as provided in
section 2112 of title 28.

(c) AUTHORITY OF COURT.—When the petition is
sent to the Secretary, Under Secretary, or Ad-
ministrator, the court has exclusive jurisdiction
to affirm, amend, modify, or set aside any part
of the order and may order the Secretary, Under
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Secretary, or Administrator to conduct further
proceedings. After reasonable notice to the Sec-
retary, Under Secretary, or Administrator, the
court may grant interim relief by staying the
order or taking other appropriate action when
good cause for its action exists. Findings of fact
by the Secretary, Under Secretary, or Adminis-
trator, if supported by substantial evidence, are
conclusive.

(d) REQUIREMENT FOR PRIOR OBJECTION.—In re-
viewing an order under this section, the court
may consider an objection to an order of the
Secretary, Under Secretary, or Administrator
only if the objection was made in the proceeding
conducted by the Secretary, Under Secretary, or
Administrator or if there was a reasonable
ground for not making the objection in the pro-
ceeding.

(e) SUPREME COURT REVIEW.—A decision by a
court under this section may be reviewed only
by the Supreme Court under section 1254 of title
28.

(Pub. L. 103-272, §1(e), July 5, 1994, 108 Stat. 1230;
Pub. L. 107-71, title I, §140(b)(1), (2), Nov. 19, 2001,
115 Stat. 641; Pub. L. 108-176, title II, §228, Dec.
12, 2003, 117 Stat. 2532.)

HISTORICAL AND REVISION NOTES

?gggfgg Source (U.S. Code) Source (Statutes at Large)
46110(a) ...... 49 App.:1486(a), (b) Aug. 23, 1958, Pub. L. 85-726,
(as 1486(a), (b) re- §1006(a), (b), (e), (f) (as
lates to Secretary §1006(a), (b), (e), (f) relates
and CAB). to Administrator and
CAB), 72 Stat. 795.
49 App.:1551(b)(1)(E). | Aug. 23, 1958, Pub. L. 85-726,
72 Stat. 731, §1601(b)(1)(E);
added Oct. 4, 1984, Pub. L.
98-443, §3(e), 98 Stat. 1704,
49 App.:1655(c)(1). Oct. 15, 1966, Pub. L. 89-670,
§6(c)(1) 80 Stat. 938; Jan.
2, 1983, Pub. L. 97-449,
§7(b) 96 Stat. 2444.
46110(b) ...... 49 App.:1486(c) (re- Aug. 23, 1958, Pub. L. 85-726,
lated to Secretary §1006(c) (related to Ad-
and CAB). ministrator and CAB), 72
Stat. 795; restated June
29, 1960, Pub. L. 86-546, §1,
74 Stat. 255.
49 App.:1551(b)(1)(E).
49 App.:1655(c)(1).
46110(¢) ...... 49 App.:1486(d) (re- Aug. 23, 1958, Pub. L. 85-726,
lated to Secretary §1006(d) (related to Ad-
and CAB) ministrator and CAB), 72
Stat. 795; restated Sept.
13, 1961, Pub. L. 87-225, §2,
75 Stat. 497.
49 App.:1486(e) (1st
sentence related
to Secretary and
CAB).
49 App.:1551(b)(1)(E).
49 App.:1655(c)(1).
46110(d) ...... 49 App.:1486(e) (last
sentence) (related
to Secretary and
CAB).
49 App.:1551(b)(1)(E).
49 App.:1655(c)(1).
46110(e) ...... 49 App.:1486(f) (re-
lated to Secretary
and CAB).
49 App.:1551(b)(1)(E).
49 App.:1655(c)(1).

In subsections (a)-(d), the word ‘‘Administrator” in
section 1006 of the Federal Aviation Act of 1958 (Public
Law 85-726, 72 Stat. 795) is retained on authority of
49:106(g).

In subsection (a), the words ‘‘affirmative or negative”
are omitted as surplus. The words ‘‘is issued’ are sub-
stituted for ‘‘the entry of’ for consistency in the re-
vised title and with other titles of the United States
Code.

In subsection (b), the words ‘‘if any” are omitted as
surplus. The words ‘‘of any proceeding’ are added for
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clarity. The words ‘‘complained of’’ are omitted as sur-
plus.

In subsection (c¢), the word ‘‘amend” is added for con-
sistency in the revised title. The word ‘‘interim’’ is sub-
stituted for ‘‘interlocutory’ for clarity. The words
“‘taking other appropriate action’ are substituted for
“by such mandatory or other relief as may be appro-
priate’” for clarity and to eliminate unnecessary words.

In subsection (d), the words ‘“‘made in the proceeding
conducted by’ are substituted for ‘‘urged before’’ for
clarity.

AMENDMENTS

2003—Subsec. (a). Pub. L. 108-176, in first sentence,
struck out ‘‘safety’” before ‘‘duties and powers des-
ignated to be carried out by the Administrator)” and
substituted ‘‘in whole or in part under this part, part B,
or subsection (I) or (s) of section 114"’ for ‘‘under this
part”.

2001—Subsec. (a). Pub. L. 107-71, §140(b)(1), inserted
‘“‘the Under Secretary of Transportation for Security
with respect to security duties and powers designated
to be carried out by the Under Secretary or’ after
“(or”.

Subsecs. (b) to (d). Pub. L. 107-71, §140(b)(2), sub-
stituted ¢‘, Under Secretary, or Administrator’ for ‘‘or
Administrator’” wherever appearing.

EFFECTIVE DATE OF 2003 AMENDMENT

Amendment by Pub. L. 108-176 applicable only to fis-
cal years beginning after Sept. 30, 2003, except as other-
wise specifically provided, see section 3 of Pub. L.
108-176, set out as a note under section 106 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions, personnel, assets, and li-
abilities of the Transportation Security Administra-
tion of the Department of Transportation, including
the functions of the Secretary of Transportation, and
of the Under Secretary of Transportation for Security,
relating thereto, to the Secretary of Homeland Secu-
rity, and for treatment of related references, see sec-
tions 203(2), 551(d), 552(d), and 557 of Title 6, Domestic
Security, and the Department of Homeland Security
Reorganization Plan of November 25, 2002, as modified,
set out as a note under section 542 of Title 6.

§46111. Certificate actions in response to a secu-
rity threat

(a) ORDERS.—The Administrator of Federal
Aviation Administration shall issue an order
amending, modifying, suspending, or revoking
any part of a certificate issued under this title
if the Administrator is notified by the Under
Secretary for Border and Transportation Secu-
rity of the Department of Homeland Security
that the holder of the certificate poses, or is sus-
pected of posing, a risk of air piracy or terror-
ism or a threat to airline or passenger safety. If
requested by the Under Secretary, the order
shall be effective immediately.

(b) HEARINGS FOR CITIZENS.—An individual
who is a citizen of the United States who is ad-
versely affected by an order of the Adminis-
trator under subsection (a) is entitled to a hear-
ing on the record.

(¢c) HEARINGS.—When conducting a hearing
under this section, the administrative law judge
shall not be bound by findings of fact or inter-
pretations of laws and regulations of the Admin-
istrator or the Under Secretary.

(d) APPEALS.—An appeal from a decision of an
administrative law judge as the result of a hear-
ing under subsection (b) shall be made to the
Transportation Security Oversight Board estab-
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lished by section 115. The Board shall establish
a panel to review the decision. The members of
this panel (1) shall not be employees of the
Transportation Security Administration, (2)
shall have the level of security clearance needed
to review the determination made under this
section, and (3) shall be given access to all rel-
evant documents that support that determina-
tion. The panel may affirm, modify, or reverse
the decision.

(e) REVIEW.—A person substantially affected
by an action of a panel under subsection (d), or
the Under Secretary when the Under Secretary
decides that the action of the panel under this
section will have a significant adverse impact on
carrying out this part, may obtain review of the
order under section 46110. The Under Secretary
and the Administrator shall be made a party to
the review proceedings. Findings of fact of the
panel are conclusive if supported by substantial
evidence.

(f) EXPLANATION OF DECISIONS.—An individual
who commences an appeal under this section
shall receive a written explanation of the basis
for the determination or decision and all rel-
evant documents that support that determina-
tion to the maximum extent that the national
security interests of the United States and other
applicable laws permit.

(g) CLASSIFIED EVIDENCE.—

(1) IN GENERAL.—The Under Secretary, in
consultation with the Administrator and the
Director of Central Intelligence, shall issue
regulations to establish procedures by which
the Under Secretary, as part of a hearing con-
ducted under this section, may provide an un-
classified summary of classified evidence upon
which the order of the Administrator was
based to the individual adversely affected by
the order.

(2) REVIEW OF CLASSIFIED EVIDENCE BY ADMIN-
ISTRATIVE LAW JUDGE.—

(A) REVIEW.—As part of a hearing con-
ducted under this section, if the order of the
Administrator issued under subsection (a) is
based on classified information (as defined in
section 1(a) of the Classified Information
Procedures Act (18 U.S.C. App.),! such infor-
mation may be submitted by the Under Sec-
retary to the reviewing administrative law
judge, pursuant to appropriate security pro-
cedures, and shall be reviewed by the admin-
istrative law judge ex parte and in camera.

(B) SECURITY CLEARANCES.—Pursuant to
existing procedures and requirements, the
Under Secretary shall, in coordination, as
necessary, with the heads of other affected
departments or agencies, ensure that admin-
istrative law judges reviewing orders of the
Administrator under this section possess se-
curity clearances appropriate for their work
under this section.

(3) UNCLASSIFIED SUMMARIES OF CLASSIFIED
EVIDENCE.—As part of a hearing conducted
under this section and upon the request of the
individual adversely affected by an order of
the Administrator under subsection (a), the
Under Secretary shall provide to the individ-

180 in original. Probably should be ‘‘App.)),”.
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